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Director of Compliance & Ethics Advisory Services for the Compliance Division of SAI Global:

  Australian public company with a full base of compliance operations on 3 continents.  

  Assist more than 400 clients to engage with employees, business partners and other stakeholders in over 40 countries in all areas of compliance, ethics and risk management, including compliance and ethics training and awareness, GRC technology, and knowledge and information services. 

In my role, I lead our compliance and ethics consulting practice, which focuses on helping organizations develop an effective integrated approach to preventing and detecting misconduct, and embedding a commitment to ethical and legally compliant business conduct into the culture and processes of the enterprise.



[Put remarks in context] 

I’ve been asked to speak about disclosure within the context of  governance and ethics.    
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Now it might seem odd that I would begin a talk on disclosure in the bathroom.  But when I was asked to focus on governance and ethics I couldn’t help but think of something a fellow countryman, Lord Boothby, said nearly 50 years ago about serving on boards of directors, which he must clearly have enjoyed. He described his board meetings as resembling a series of pleasant hot baths followed by food and money. The water has certainly gotten a lot hotter since then.

This introduces some key themes: 

  the convergence of the fields of corporate governance and ethics with the recognition of the critical role of the board and senior management in setting and overseeing the ethical tone of an organization;

  the significantly greater formal responsibilities of board directors and executives in this respect.

  how this is changing the types of information that investors, regulators, the public and others are expecting corporations to disclose.              	 
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Governance

“Effective corporate governance requires a proactive,
focused state of mind on the part of directors, the
CEO and senior management, who all must be
committed to business success through maintenance
of the highest standards of responsibility and ethics.
Good governance is far more than a ‘check-the-box’

list of minimum board and management policies and
duties.”

Principles of Corporate Governance, Business Roundtable white paper

May 2002
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There are many definitions of corporate governance:

 System by which a corporation is directed and controlled. 

 Striking a balance between various interests.

  Encouraging efficient use of resources and equally to require accountability for the stewardship of those resources.     

For our purposes, it’s helpful to paraphrase the BRT definition.



In context of corporate governance and ethics practices, disclosure is primarily concerned with providing shareholders (and latterly other stakeholders) with the degree of transparency necessary to show that these criteria are being met.
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B The nature of fiduciary duty

B Corporate governance increasingly involves balancing
Interests of broader range of stakeholders

B Corporate ethical scandals as governance failures

B 2004 amendments to Federal Sentencing Guidelines for
Organizations (FSGO) increase board and management
responsibilities for:

— Organization’s ethical culture

— Oversight of implementation and effectiveness of ethics and
compliance activities
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When we look at post-SOX scandals 
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B General

— Need to restore public and investor confidence in soundness of
corporate governance and reliability of financial reporting and
controls.

— Unprecedented stakeholder scrutiny of ethical practices of
Corporate America

— Mutual funds taking more active role with portfolio companies
because of SOX, SEC rules and proxy voting report
requirement.

B Company-specific

— Strong values-based orientation and a good story; e.g.
Johnson & Johnson.

— Making a break with past troubles; e.g. Tyco, CA.
— Industry issues and stakeholder concerns
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B SEC final rules implementing Sarbanes-Oxley Act
— CEOI/CFO certification of financial reports

— Auditor independence

— Audit committee duties and responsibilities
— Code of ethics disclosure

— Internal control evaluation and disclosure

B Stock Exchanges’ Corporate Governance Rules
— Code of ethics disclosure
— Corporate Governance Guidelines disclosure


Presenter
Presentation Notes
SOX has not prevented corporate scandals:

HealthSouth: result of interconnections and conflicts at board and officer level was $3bn restatement

UnitedHealth Group: $1.6 bn in backdated options that were not expensed.

Fannie Mae: earnings manipulation



Two ways to manage a conflict of interest: don’t do it or disclose it.

SOX opted for the don’t-do-it approach 

 prohibited direct or indirect loans from company to officers and directors;

 But SOX doesn’t specifically address loans, and business and philanthropic interrelationships among and between officers and directors.

  If you lay out the “don’t’s” in a don’t-do-it approach to conflicts, then if a specific conflict isn’t prohibited under the statute, those operating under the statute assume it’s permissible.    
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B Compliance violations
— EPA Voluntary Audit Policy
— DoD Voluntary Disclosure Program for defense contractors

— DoJ incentives in FCPA cases

B Corporate Ethics & Compliance programs
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B Activities and trends
— The amended FSGO and program effectiveness
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— Board and management responsibilities
— Global challenges

B Culture trumps compliance
B Program Maturity

B \What is the present level of disclosure and how
meaningful is it?
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B Board and senior management engagement in Ethics &
Compliance issues

B Practices demonstrating attention to corporate culture
B Mid-level managers’ responsibilities

B Training & communications

B Discipline and enforcement

B Performance evaluation
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Mark Rowe, CCEP
Director of Compliance & Ethics Advisory Services

SAIl Global Compliance

Email:
Tel: ©617.797.4499
Web:


mailto:mark.rowe@saiglobal.com
http://www.sai-global.com/compliance/
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